AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Social Security Administration

or regulations on the issue(s) in ques-
tion; or

(iv) A subsequent Supreme Court de-
cision presents a reasonable legal basis
for questioning a circuit court holding
upon which we base a Social Security
Acquiescence Ruling.

(2) The General Counsel of the De-
partment of Health and Human Serv-
ices, after consulting with the Depart-
ment of Justice, concurs that relitiga-
tion of an issue and application of our
interpretation of the Social Security
Act or regulations at the administra-
tive level within the circuit would be
appropriate.

(3) We publish a notice in the FED-
ERAL REGISTER that we intend to reliti-
gate an Acquiescence Ruling issue and
that we will apply our interpretation of
the Social Security Act or regulations
at the administrative level within the
circuit to claims selected for relitiga-
tion. The notice will explain why we
made this decision.

(d) When we decide to relitigate an
issue, we will provide a notice explain-
ing our action to all affected claim-
ants. In adjudicating claims subject to
relitigation, decisionmakers through-
out the SSA administrative review
process will apply our interpretation of
the Social Security Act and regula-
tions, but will also state in written de-
terminations or decisions how the
claims would have been decided under
the circuit standard. Claims not sub-
ject to relitigation will continue to be
decided under the Acquiescence Ruling
in accordance with the circuit stand-
ard. So that affected claimants can be
readily identified and any subsequent
decision of the circuit court or the Su-
preme Court can be implemented
quickly and efficiently, we will main-
tain a listing of all claimants who re-
ceive this notice and will provide them
with the relief ordered by the court.

(e) We will rescind as obsolete a So-
cial Security Acquiescence Ruling and
apply our interpretation of the Social
Security Act or regulations by publish-
ing a notice in the FEDERAL REGISTER
when any of the following events oc-
curs:

(1) The Supreme Court overrules or
limits a circuit court holding that was
the basis of an Acquiescence Ruling;
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(2) A circuit court overrules or limits
itself on an issue that was the basis of
an Acquiescence Ruling;

(3) A Federal law is enacted that re-
moves the basis for the holding in a de-
cision of a circuit court that was the
subject of an Acquiescence Ruling; or

(4) We subsequently clarify, modify
or revoke the regulation or ruling that
was the subject of circuit court holding
that we determined conflicts with our
interpretation of the Social Security
Act or regulations, or we subsequently
publish a new regulation(s) addressing
an issue(s) not previously included in
our regulations when that issue(s) was
the subject of a circuit court holding
that conflicted with our interpretation
of the Social Security Act or regula-
tions and that holding was not com-
pelled by the statute or Constitution.

[55 FR 1018, Jan. 11, 1990]

REOPENING AND REVISING
DETERMINATIONS AND DECISIONS

8§404.987 Reopening and revising de-
terminations and decisions.

(a) General. Generally, if you are dis-
satisfied with a determination or deci-
sion made in the administrative review
process, but do not request further re-
view within the stated time period, you
lose your right to further review and
that determination or decision be-
comes final. However, a determination
or a decision made in your case which
is otherwise final and binding may be
reopened and revised by us.

(b) Procedure for reopening and revi-
sion. We may reopen a final determina-
tion or decision on our own initiative,
or you may ask that a final determina-
tion or a decision to which you were a
party be reopened. In either instance, if
we reopen the determination or deci-
sion, we may revise that determination
or decision. The conditions under
which we may reopen a previous deter-
mination or decision, either on our own
initiative or at your request, are ex-
plained in §404.988.

[59 FR 8535, Feb. 23, 1994]

§404.988 Conditions for reopening.

A determination, revised determina-
tion, decision, or revised decision may
be reopened—
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(a) Within 12 months of the date of
the notice of the initial determination,
for any reason;

(b) Within four years of the date of
the notice of the initial determination
if we find good cause, as defined in
§404.989, to reopen the case; or

(c) At any time if—

(1) 1t was obtained by fraud or simi-
lar fault (see §416.1488(c) of this chapter
for factors which we take into account
in determining fraud or similar fault);

(2) Another person files a claim on
the same earnings record and allow-
ance of the claim adversely affects
your claim;

(3) A person previously determined to
be dead, and on whose earnings record
your entitlement is based, is later
found to be alive;

(4) Your claim was denied because
you did not prove that a person died,
and the death is later established—

(i) By a presumption of death under
§404.721(b); or

(ii) By location or identification of
his or her body;

(5) The Railroad Retirement Board
has awarded duplicate benefits on the
same earnings record;

(6) It either—

(i) Denies the person on whose earn-
ings record your claim is based gratu-
itous wage credits for military or naval
service because another Federal agency
(other than the Veterans Administra-
tion) has erroneously certified that it
has awarded benefits based on the serv-
ice; or

(ii) Credits the earnings record of the
person on which your claim is based
with gratuitous wage credits and an-
other Federal agency (other than the
Veterans Administration) certifies that
it has awarded a benefit based on the
period of service for which the wage
credits were granted;

(7) It finds that the claimant did not
have insured status, but earnings were
later credited to his or her earnings
record to correct errors apparent on
the face of the earnings record (section
205(c)(5)(C) of the Act), to enter items
transferred by the Railroad Retirement
Board, which were credited under the
Railroad Retirement Act when they
should have been credited to the claim-
ant’s Social Security earnings record
(section 205(c)(5)(D) of the Act), or to
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correct errors made in the allocation of
wages or self-employment income to
individuals or periods (section
205(c)(5)(G) of the Act), which would
have given him or her insured status at
the time of the determination or deci-
sion if the earnings had been credited
to his or her earnings record at that
time, and the evidence of these earn-
ings was in our possession or the pos-
session of the Railroad Retirement
Board at the time of the determination
or decision;

(8) It is wholly or partially unfavor-
able to a party, but only to correct
clerical error or an error that appears
on the face of the evidence that was
considered when the determination or
decision was made;

(9) It finds that you are entitled to
monthly benefits or to a lump sum
death payment based on the earnings
of a deceased person, and it is later es-
tablished that:

(i) You were convicted of a felony or
an act in the nature of a felony for in-
tentionally causing that person’s
death; or

(i) If you were subject to the juve-
nile justice system, you were found by
a court of competent jurisdiction to
have intentionally caused that person’s
death by committing an act which, if
committed by an adult, would have
been considered a felony or an act in
the nature of a felony;

(10) It either—

(i) Denies the person on whose earn-
ings record your claim is based deemed
wages for internment during World
War Il because of an erroneous finding
that a benefit based upon the intern-
ment has been determined by an agen-
cy of the United States to be payable
under another Federal law or under a
system established by that agency; or

(ii) Awards the person on whose earn-
ings record your claim is based deemed
wages for internment during World
War Il and a benefit based upon the in-
ternment is determined by an agency
of the United States to be payable
under another Federal law or under a
system established by that agency; or

(11) It is incorrect because—

(i) You were convicted of a crime
that affected your right to receive ben-
efits or your entitlement to a period of
disability; or
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(ii) Your conviction of a crime that
affected your right to receive benefits
or your entitlement to a period of dis-
ability is overturned.

[45 FR 52081, Aug. 5, 1980, as amended at 49
FR 46369, Nov. 26, 1984; 51 FR 18313, May 19,
1986; 59 FR 1635, Jan. 12, 1994; 60 FR 19165,
Apr. 17, 1995]

§404.989 Good cause for reopening.

(a) We will find that there is good
cause to reopen a determination or de-
cision if—

(1) New and material evidence is fur-
nished;

(2) A clerical error in the computa-
tion or recomputation of benefits was
made; or

(3) The evidence that was considered
in making the determination or deci-
sion clearly shows on its face that an
error was made.

(b) We will not find good cause to re-
open your case if the only reason for
reopening is a change of legal interpre-
tation or adminstrative ruling upon
which the determination or decision
was made.

§404.990 Finality of determinations
and decisions on revision of an
earnings record.

A determination or a decision on a
revision of an earnings record may be
reopened only within the time period
and under the conditions provided in
section 205(c) (4) or (5) of the Act, or
within 60 days after the date you re-
ceive notice of the determination or
decision, whichever is later.

§404.991 Finality of determinations
and decisions to suspend benefit
payments for entire taxable year
because of earnings.

A determination or decision to sus-
pend benefit payments for an entire
taxable year because of earnings may
be reopened only within the time pe-
riod and under the conditions provided
in section 203(h)(1)(B) of the Act.

§404.991a Late completion of timely
investigation.

We may revise a determination or de-
cision after the applicable time period
in §404.988(a) or §404.988(b) expires if we
begin an investigation into whether to
revise the determination or decision

§404.992

before the applicable time period ex-
pires. We may begin the investigation
either based on a request by you or by
an action on our part. The investiga-
tion is a process of gathering facts
after a determination or decision has
been reopened to determine if a revi-
sion of the determination or decision is
applicable.

(a) If we have diligently pursued the
investigation to its conclusion, we may
revise the determination or decision.
The revision may be favorable or unfa-
vorable to you. ‘“‘Diligently pursued”
means that in light of the facts and cir-
cumstances of a particular case, the
necessary action was undertaken and
carried out as promptly as the cir-
cumstances permitted. Diligent pursuit
will be presumed to have been met if
we conclude the investigation and if
necessary, revise the determination or
decision within 6 months from the date
we began the investigation.

(b) If we have not diligently pursued
the investigation to its conclusion, we
will revise the determination or deci-
sion if a revision is applicable and if it
will be favorable to you. We will not re-
vise the determination or decision if it
will be unfavorable to you.

[49 FR 46369, Nov. 26, 1984; 49 FR 48036, Dec.
10, 1984]

8§404.992 Notice of revised determina-
tion or decision.

(a) When a determination or decision
is revised, notice of the revision will be
mailed to the parties at their last
known address. The notice will state
the basis for the revised determination
or decision and the effect of the revi-
sion. The notice will also inform the
parties of the right to further review.

(b) If a reconsidered determination
that you are disabled, based on medical
factors, is reopened for the purpose of
being revised, you will be notified, in
writing, of the proposed revision and of
your right to request that a disability
hearing be held before a revised recon-
sidered determination is issued. If a re-
vised reconsidered determination is is-
sued, you may request a hearing before
an administrative law judge.

(c) If an administrative law judge or
the Appeals Council proposes to revise
a decision, and the revision would be
based on evidence not included in the
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